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Court of Appeals of the District of Columbia 

— 

No. 5996. 

Hubert M. Poff, Appellant, 

vs. 

The Washington Terminal Company, a Corporation. 

I 

a Supreme Court of the District of Columbia. 

At Law. 

No. 81961. ! 

Hubert M. Poff, Plaintiff, 
vs. 

The Washington Terminal Company, a Corporation, 

Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to-wit: 

1 Declaration. j 

Filed October 18, 1932. | 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 81961. 

Hubert M. Poff, Plaintiff, 
vs. 

The Washington Terminal Company, a Corporation, 

Defendant. 

Plaintiff, Hubert M. Poff, alleges: 

1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia and brings this action in 


o 
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his own right; and that the defendant, The Washington 
Terminal Company, is a corporation duly incorporated 
under authority of Acts of Congress, and is a common 
carrier by railroad engaged in business in the District of 
Columbia, and is sued in its own right. 

2. That at the times hereinafter mentioned the defendant 


was a common carrier by railroad, engaged in interstate 
and foreign commerce, or commerce solely within the Dis¬ 
trict of Columbia, and as such common carrier owned, 
maintained, used and operated in said District locomotives, 
engines, cars, .railway tracks, terminals, switches electrical 
signals a large passenger station situated in the District 
of Columbia for the receipt and discharge of passengers, 
a system or systems of electric lights, together with all 
necessary fixtures, wires, conduits, and appliances, and one 
or more electric power stations; a large ice plant with 
numerous ice machines, ammonia pumps, and other equip¬ 
ment for the manufacture, removing, storing, and 
2 supplying of ice to railway companies engaged in 
interstate commerce in said District, and for use 
in its passenger! station, refrigerator cars and refrigera¬ 
tion generally, and all other purposes for which ice is used 
by railway companies. 

That on the 15th day of June, 1932, and prior thereto the 

plaintiff was an employee of the defendant in said District 

of Columbia, working as a machinist’s helper in the electric 

generating plant! and ice plant of the said defendant, under 

one Robert C. Tallent, who was his foreman, superior, and 

whose orders, directions, and commands he was required 

to obev. That it became and was the dutv of the defendant 
•> • 

to furnish to the plaintiff a reasonably safe place in which 
to work and reasonably safe tools, appliances, and equip¬ 
ment with which to work; to engage and employ a com¬ 
petent, careful and prudent foreman to direct, supervise, 
and give proper orders to the plaintiff in his said work and, 
also, to warn the plaintiff, who was inexperienced and 
ignorant of any and all dangers of working in and about 
ice machinery, ammonia pumps and other like equipment; 
to take the necessary measures and give the necessary 
orders to prevent any person from being injured by coming- 
in contact with any of the said machinery or the contents 
thereof. That at said time the said defendant kept, main¬ 
tained, and used in its said ice plant several ammonia dis- 
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tribution pumps, which were used in the manufacture of 
ice; that one of the said pumps became out of repair and 
it became necessary, as the plaintiff was informed by his 
superior, that part or parts of said pump should be removed 
on account of their defective condition and other parts sub¬ 
stituted therefor; that said ammonia pump, as the plaintiff 
is now advised and believes, had not been in operation for 
ten days or two weeks, but was standing idle in the 
3 said ice plant of the defendant; that the plaintiff by 
direction of his said foreman, or superior, under 
whose orders and directions he was working, accompanied 
his said superior from one part of said ice plant of the 
defendant to the said defective and idle ammonia pump; 
that plaintiff's said superior thereupon went to said pump 
and opened up a valve thereof and permitted 
ammonia to escape from said pump, and then 
said plaintiff to go to the head of said pump an 
the head thereof, and remove certain nuts and 
held the head on to the cylinder of said puijip, and the 
plaintiff in obedience to said orders and directions, not 
realizing that he was in any danger, but supposing that 
said pump was entirely empty of ammonia or any other 
dangerous substance, went to the head of said pump, re¬ 
moved the nuts from the ends of the bolts thereon, and as 
the head of said pump was still held in its plac^ by reason 
of close fitting, the plaintiff undertook to pry off said head 
of the pump with a chisel and when the sajme moved, 
ammonia, which was under heavy compression in said 
pump, flew out in great quantities into the plaintiff’s eyes, 
nose, face, and mouth, and seriously and dangerously 
wounded and injured him. 

That it was the duty of the defendant to warji the plain- 


ome of the 
ordered the 
d to remove 
bolts which 


tiff against anv and all dangers of working in 


and about 


an ammonia distribution pump; to take all necessary meas¬ 
ures and means to empty said pumps and to purge said 
pump of all ammonia before the same was opened; to use 
due care and caution to turn off and shut joff all the 
ammonia thereof before the head of the pump was loosened, 
or moved; to caution and warn the plaintiff of |the danger 
there was in loosening and removing the head of 
4 said pump when the same had not been completely 
purged of all ammonia therein; to furnish and use 
ammonia pumps with two or more drains therein, instead 


I 
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of an ammonia pump with only one drain, as was the one 
in this case, so that such ammonia pump could be emptied 
and drained of all ammonia by opening the drain cocks; it 
was further the duty of the defendant not to use such 
ammonia pump as the one in use, which was old, antiquated, 
defective (especially in its draining facilities) and was a 
pump not approved and in general use, but unsafe and dan¬ 
gerous to the defendant’s employees; to instruct the plain¬ 
tiff as to a safe method of doing his work; and to furnish 
a competent and careful machinist or foreman to aid, direct, 
and supervise the plaintiff in his said work and warn him 
of the dangers thereof. 

That on the said 15th day of June, 1932, and prior thereto 
the said defendant was negligent and careless, and unlaw¬ 
fully, wrongfully, and negligently failed to furnish to the 
plaintiff a reasonably safe place in which to work and rea¬ 
sonable safe tools, appliances, and equipment; it failed to 
employ a competent, careful and prudent foreman or super¬ 
intendent to direct, supervise, and give orders to the plain¬ 
tiff; and failed to warn the plaintiff who was inexperienced 
and ignorant of any danger in working in and about ice 
machinery, ammonia pumps and other like equipment; it 
failed to take the necessary measures and give the neces¬ 
sary orders to prevent the plaintiff from being injured by 
coming in contact with the contents of said machinery; it 
kept, maintained and used in its ice plant an ammonia 
pump, or ammonia pumps, which were old, antiquated, and 
unsuitable for the purpose for which they were used; it 
failed to take the necessary measures and means to 
5 empty said ammonia pump and to purge the same 
of all ammonia before the plaintiff was required to 
open the same; it failed to use due care or caution to turn 
off or shut off all the ammonia from said pump before 
requiring the plaintiff to remove the head of said pump; 
it failed to caution and warn the plaintiff of the danger 
there was in loosening and removing the head of said 
ammonia pump, when the same had not been completely 
purged of all ammonia therein; it failed to furnish and use 
an ammonia pump with two or more drains thereon so that 
such pump could be emptied and drained by opening the 
drain cocks thereon; it failed to use such ammonia pumps 
as were approved and in general use and were safe for use 
in its said ice plant; it failed to instruct the plaintiff as 
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to a safe method of doing his said work and fjailed to fur¬ 
nish a competent or careful machinist, or foreman, to aid, 
direct and supervise him at his said work; and failed to 
drain and purge said ammonia pump of pll ammonia 
therein before directing the plaintiff to open $ame, in con¬ 
sequence of which negligence and wrongful pets of said 
defendant, the plaintiff was permanently injured as here¬ 
inafter set out. 

3. That by reason of the negligence, careless, reckless, 
and unlawful acts hereinbefore alleged, the plaintiff sus¬ 
tained serious and permanent injuries to his eyes, nose, 
throat, lungs, mouth, sinuses and face; and serious and 
permanent injuries to his general health, which said 
injuries almost destroyed his eye sight and rendered the 
plaintiff sick, almost blind, and caused him to suffer, and 
will cause him to continue to suffer in the future, terrible 
pain in his eyes, nose, throat, lungs, mouth, sinuses, face 
and head, and other parts of his body; and caused the 
plaintiff to lose much time from his work; and will 
6 put him to great expense for medical and surgical 
bills and treatment; and has rendered the plaintiff 
nervous, weak and debilitated, and has caused him to 
suffer and to continue to suffer pain in his ej^es, throat, 
mouth, lungs, sinuses and head, and general debilitation; 

i 1 ± T -A lj . f IV {* _ • 1 • • _ . 1* 


the plain- 
p seriously 
of earning 


that as a direct result of the aforesaid injury 
tiff’s ability to perform work and labor has bee 
and permanently impaired with consequent loss 
power and earnings; that plaintiff has suffered and will 
continue to suffer great mental and physical pain and 
distress on account of said injuries; that he has lost per¬ 
manently the sense of smell; that his sense of taste has 
been seriously and permanently lessened and 
that he has lost and in the future will lose a 


destroyed; 
great deal 


of time from his occupation and his earning power has 


been permanently impaired and reduced, and 


the direct 


result of the aforesaid injuries the plaintiff sa^s is to his 
great damage in the sum of Fifty Thousand ($50,000) 
Dollars, besides the costs in this suit. 

CLAUDE A. THOMPSON, 

Atty. for Plff. 
JULIUS C. MARTIN, 

Attorney for Plaintiff . 
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Demurrer to Declaration. 

Filed November 14, 1932. 

• ##**#* 

Now comes the defendant and demurs to the declaration 
filed in the above entitled cause, and savs that the same 

7 v 

is bad in substance. 

Among the matters intended to be argued in support of 
the foregoing demurrer are the following: 

7 1. It appears from the allegations of said declara¬ 
tion that at the time of the injuries complained of 

by the plaintiff he was an employee of the defendant, not 
employed in interstate or foreign commerce or commerce 
solely within the District of Columbia, and consequently 
his sole remedy is under the “Longshoremen’s and 
Harbor Workers’ Compensation Act’' and the Act of Con¬ 
gress approved May 17, 192S, and therefore this court is 
without jurisdiction to try this case covering the claim 
of injuries set up in the declaration. 

2. That the plaintiff’s declaration fails to state a cause 
of action against the defendant under the Federal Em¬ 
ployers Liability Act. 

3. That said plaintiff’s declaration failed to set up facts 
showing anv negligence on the part of the defendant. 

HAMILTON & HAMILTON, 

By JOHN J. HAMILTON, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Mondav, Mav 22, 1933. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

* # * # * * * 

Upon consideration of the demurrer filed herein to the 
declaration, it is ordered that said demurrer be, and the 
same is hereby, sustained. 

8 Supreme Court of the District of Columbia. 

* Wednesday, May 24, 1933. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

• •***•# 

Comes now the plaintiff by his attorney of record and, 
in open Court, elects to stand upon his declaration herein. 
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Whereupon, it appearing* to the Court that a demurrer to 
the declaration was sustained upon the 22nd day of May, 
1933, judgment is ordered in accordance therewith. 

Wherefore it is considered that plaintiff take nothing by 
this action that the defendant go hence without day, be for 
nothing held and recover of plaintiff its costs of defense to 
be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by ljiis attorney 
of record, in open Court, notes an appeal to tl|ie Court of 
Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

Memorandum. 

June 9, 1933.—$50.00 deposited in lieu of bond on appeal. 
9 Assignment of Errors. 

Filed June 9, 1933. 

* * •# # * * * 

The plaintiff, Hubert M. Poff, alleges that the Court 
erred: j 

1. The court erred in sustaining the demurrer to the 
declaration filed herein. 

2. The court erred in dismissing this action hnd enter¬ 
ing judgment in favor of the defendant as appears in the 
record. 

JULIUS C. MARTIN, 

CLAUDE A. THOMPSON, 

Attorneys for Plaintiff. 

Service of a copy of the foregoing assignment! of errors 
accepted this 1 day of June, 1933. 

HAMILTON & HAMILTON, 
Bv JOHN J. HAMILTON, 

By HENRY R. GOWER. 

Designation of Record. 

Filed June 9, 1933. 

* # # * # # j # 

Now comes Hubert M. Poff, appellant in tljie above- 
entitled cause, and designates the parts of the record which 
he desires to have included in the transcript, said parts be¬ 
ing considered sufficient for the determination of the ques¬ 
tions raised on appeal, namely: 



8 


H. M. POFF VS. WASHINGTON TERMINAL CO. 


1. Plaintiff’s declaration. 

2. Defendant’s demurrer. 

3. Minute entry of the court in sustaining the demurrer, 

dismissing cause, and entry of judgment for the de- 

10 fendant. 

4. Minute entry of plaintiff’s appeal in open court. 

5. The assignment of errors. 

6. This designation of record. 

JULIUS C. MARTIN, 

CLAUDE A. THOMPSON, 
i Attorneys for Plaintiff. 

Service of a copy of the foregoing notice of designation 
of record acknowledged this 1 day of June, 1933. 

HAMILTON & HAMILTON, 
i JOHN J. HAMILTON, 

By HENRY R. GOWER, 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing- 
pages numbered from 1 to 10, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 81961 at Law, wherein 
Hubert M. Poff is Plaintiff and The Washington Terminal 
Company, a corporation, is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In testimonv whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of June, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 
l Asst. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5996. Hubert M. Poff, appellant, vs. The Washington 
Terminal Company, a corporation. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jun. 29,1933. Henry W. Hodges, 
Clerk. 


(3630) 





April Term, 1933 


Hubert M. Poff, Appellant , 


The Washington Terminal Company 

• • 

a Corporation, Appellee. :■. 


BRIEF FOR APPELLANT 


Julius C. Martin, 
Claude A. Thompson, 

' x. 1 ■’ • ) 

Attorneys for Appellant. 

. , ■ - ■ i 1 Sjc 




































IN THE 


Court of appeals ,9 (strict of Coiumfua 


April Term, 1933. 


No. 5996 


Hubert M. Poff, Appellant , 

vs. 

The Washington Terminal Company, 
a Corporation, Appellee . 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE. 

I 

This is an appeal by the plaintiff from a judgment of 
the Supreme Court of the District of Columbia Entered 
May 24th, 1933, sustaining a demurrer filed by the de¬ 
fendant, and dismissing the action. 

The plaintiff, at the time he sustained the injuries set 
forth in his declaration, was employed by the defendant 
in the District of Columbia working as a machinist’s 
helper in an electric generating and ice plant of the de¬ 
fendant, under the direct supervision of one of defend¬ 
ant’s foremen, and while so working was ordered and 
directed by said foreman to remove the head friom an 
ammonia pump used in the defendant’s ice plant n said 
District, and in doing so suffered serious and permanent 
injuries by the explosion of ammonia, and alleges that 
such injuries were caused by the defendant’s negligence, 
and brought this action to recover damages fof such 
injuries. (R. pp. 2-5.) 
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Plaintiff alleges that the defendant was negligent in 
several respects and particularly in that it failed to use 
safe and suitable appliances and equipment in its ice 
plant but used old, defective, antiquated, and dangerous 
equipment; that it failed to warn plaintiff of the dangers 
of working in and about an ammonia pump, concerning 
which the plaintiff was ignorant and inexperienced; that 
plaintiff was required to remove the head from an ammo¬ 
nia pump when the same had not been purged of ammonia 
and when such work was dangerous, though plaintiff had 
no knowledge of such danger, and that the defendant 
was negligent in consequence of which the plaintiff was 
severely and permanently injured as set out in his declara¬ 
tion. 

The defendant at the time of the injuries complained 
of was a common carrier by railroad engaged in inter¬ 
state and foreign commerce and commerce solely within 
the District of Columbia, and as such common carrier 
owned and operated locomotive engines, cars, railroad 
tracks, switches, terminals, electric signals, electric light 
plants, ice plants, passenger stations and other equip¬ 
ment used and useful in the business of a common car¬ 
rier. (R. p. 2.) 

Upon the filing of the declaration herein the defendant 
demurred to the declaration alleging that the declaration 
failed to state a cause of action for damages, because 
plaintiff's remedy, if he has any, is under the Workmen's 
Compensation Act applicable to the District of Columbia, 
approved by the Congress May 17, 1928. (R. p. 6.) 

The demurrer was sustained, the action dismissed, and 
plaintiff excepted and appealed. (R. p. 7.) 
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ASSIGNMENT OF ERRORS. 

The plaintiff assigned errors as follows (R. pj. 7) : 

I 

1. The Court erred in sustaining the demurrer to the 
declaration filed herein. 

2. The Court erred in dismissing this action and enter¬ 
ing judgment in favor of the defendant as appears 
in the record. 


ARGUMENT. 

The precise question raised by the demurrer 


filed 


in 


this cause is whether or not an employee of a “Common 
carrier by railroad when engaged in interstate or foreign 
commerce or commerce solely within the District of 
Columbia,” and when such employee is employed in the 
District of Columbia by such common carrier, and not 
working at the time of the injury in interstate or foreign 
commerce, is covered by the exception in the Longshore¬ 
men's Act made applicable to the District of Columbia 
by the Act of Congress passed May 17, 1928. 

To state the question in another way, are th^ rights 
of an employee of a common carrier by railroac( in the 
District of Columbia, when the carrier is engaged in 
interstate commerce and the employee is not employed 
in such commerce, but is employed in the District of 
Columbia, governed by the Federal Employers’ Inability 
Act of 1908, or by the Compensation Act of May 17, 
1928? 

1. We insist that the history of the Federal Employ¬ 
ers’ Liability Acts shows that it was not the intention of 
Congress to subject such employees as the plaintiff to the 
Compensation Acts, but to provide for them un^ler the 
Employers’ Liability Acts. 

The first Act passed in 1906 (34 Stat. L., pt. 1, p. 
232, D. C. Code, 1924, p. 615) expressly covered “all 
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employees of every common carrier engaged in trade or 
commerce in the District of Columbia, or in any territory 
of the United States, or between the several states, or 
between any territory and another, or between any terri- 
torv and territories and anv state or states, or the Dis- 
trict of Columbia, or with foreign nations, or between 
the District of Columbia or anv state or states, or for¬ 
eign nations." 

This Act was declared unconstitutional by the Supreme 
Court of the United States in the Federal Employers' 
Liability cases, 207 U. S. 463, in so far as it applied to 
employees in the several states not employed in inter¬ 
state or foreign commerce, but the Act was held valid 
as to the territories and as to the District of Columbia, 
where Congress had full and complete jurisdiction, not 
dependent upon the interstate commerce clause of the 
constitution. 

El Paso & N. E. R. Co. vs. Gutierrez, 215 U. S. 
87, 93-98. 


In order to remedy the defect in the Act of 1906, the 

j 

Congress passed the 1908 Act, which limited liability of 
common carriers by railroad when engaged in interstate 
commerce to employees of such common carriers while 
employed in such commerce. But by Section 2 of the 
Act (35 Stat. 65) it was proyided: 


‘‘Every common carrier bv railroad in the terri- 
• * 

tories, the District of Columbia, the Panama Canal 
Zone, or other possessions of the United States, 
shall be liable in damages to any person suffering in¬ 
jury while he is employed by such carrier in any of 
said jurisdictions , * * * for such injury * * * result¬ 
ing in whole or in part from the negligence of any 
of the officers, agents or employees of such carrier, 




or by reason of any defect or insufficiency due to its 
cars, engines, appliances, machinery, track, roadbed, 
works, boats, wharves or other equipment/' 

By this statute plaintiff w*as clearly under the Federal 


Employers' Liability Act applicable to the District of 
Columbia. 

We insist that this legislation shows conclusively that 
the Congress did everything within its power to keep and 
hold the rights and remedies of employees of common 
carriers by railroad under the Federal Employer^’ Lia- 
bilitv Acts. In no case were those employees subjected 


to the Compensation Acts bv Congress, but, thq Con¬ 
gress jealously guarded such employees' rights under the 
Federal Employers' Liability Acts. 

There was established a public policy towards em¬ 
ployees of railroad companies engaged in interstate or 
foreign commerce, or employed in the District of Colum¬ 
bia, which policy was and is that such employees, when 
employed in interstate or foreign commerce, or when 
employed in the District of Columbia, should seek their 
remedies under the Federal Employers' Liability Acts. 

N. Y. C. R. R. Co., Winfield, 244 U. S. 147, 
148-154. 


2. We further insist that a proper construction if the 
language of Section 2 of the Act of May 17, 1928,|mak¬ 
ing the Longshoremen's Act applicable to the District of 
Columbia, still leaves employees of common carriers by 
railroad, when employed in the District of Colombia 
and when such railroads are engaged in interstate or 
foreign commerce, or commerce solely within the Dis¬ 
trict of Columbia, under the Federal Employers' Lia¬ 
bility Act. I 
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The Act of May 17, 1928, making the Longshore¬ 
men's Act applicable to the District of Columbia, pro¬ 
vides as follows: 

“Section 2. This Chapter shall not apply in 
respect to the injury or death of 

(1) A master or member of a crew of any vessel. 

(2) An employee of a common carrier by rail¬ 
road w'hen engaged in interstate or foreign 
commerce, or commerce solely within the 
District of Columbia. 

The words “engaged in interstate commerce “ have 
never been used in any statute to refer to the employee, 
but always to the employer. The Act of 1906 used the 
words “every common carrier f engaging in trade or com¬ 
merce.” The Act oTJ908, said “every common carrier 
by railroad while engaging in commerce between any of 
the several states * * * shall be liable to damages to any 
person suffering injury while he is employed by such car¬ 
rier in such commerce." There the word “engaging” 
refers to common carrier by railroad, and the employee 
is designated as “a person employed in interstate or for¬ 
eign commerce” 

Further the section of the Act of 1908, applicable to 
the District of Columbia, refers to the employees by say¬ 
ing “while he is employed by such carrier in any of said 
jurisdictions” 

A careful study of the statutes will show that at no 
time prior to the passage of the Act of 1928 was the 
word “engaged'' used to refer to the employee. It in¬ 
variably had reference to the employer. Again the natural 
construction ; of the language of the statute under dis¬ 
cussion w’ould, we insist, limit the meaning of the words 
“when engaged in interstate or foreign commerce f or com- 
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merce solely within the District of Columbia” to the em¬ 
ployer. If Congress had intended that this language 
should also cover the employee it would undpubtedlv 
have used language similar to that found in tlje 1908 
Act, which expressly provides that the employee ijeferred 
to must be employed in interstate or foreign commerce 
at the time of his injury. 

3. To hold that the plaintiff's rights are governed by 

about confusion and 
great differences in the rights of employees of such car¬ 
riers. For instance, in case of injury to two employees 
who might be working side by side in the defendant's 
yard in the District of Columbia, one driving spikes in 
the railroad track, and the other loading coal intcj a coal 
chute to be used in interstate commerce. The case of in¬ 
jury to the man driving spikes in the railroad track would 
be governed by the Federal Employers’ Liability Act, 
and the one of the men loading coal into the coal chute 
would not be governed by such Act, but by the Long¬ 
shoremen’s Act. 

It is not supposed that Congress intended thaj: there 
should be two rules of law’ applicable in the District of 
Columbia to employees of the same employer in tljie Dis¬ 
trict. If it be replied that such would be the rule in the 
several states, we answer that, by saying, that that result 
was forced on the Congress by reason of the fact that it 
could not constitutionally legislate concerning the em¬ 
ployees in the several states not employed in interstate 
commerce. But in the District of Columbia theri is no 
such limitation upon the powers of Congress. It^ juris¬ 
diction is full and complete, and we therefore insist that 
it is unreasonable to infer that the Congress intended to 
make tw’o rules applicable to the employees of th6 same 
common carrier in the District of Columbia while engaged 
in substantially the same occupation. 


the Compensation Act would bring 



8 


Such conclusion certainly does not clearly appear, and 
since it is not clear, we insist that the conclusion'urged by 
the defendant below is wrong. 

4. Referring to the case of Southern Railway Com¬ 
pany vs. Taylor, 57 D. C. App. 31; 55 W. L. R. 18, 
we have to sav: 

j 

That case was decided on the theory that the Federal 
Employers' Liability Act of 1906 (34 Stat. 232, Sec. 1), 
was controlling. No reference was made either in the 
briefs of counsel, which we have examined, nor in the 
opinion of the Court, or the dissenting opinion, to the 
1908 Act, applicable to the District of Columbia. 

Neither was any reference made to the case of the 
Washington \Terminal Company vs. Sampson, 53 D. C. 
App. 179, in which it was held that the 1906 Act was re¬ 
pealed bv the 1908 Act in so far as common carriers by 
railroad were concerned, and in so far as the same applied 
to the District of Columbia. 

The Court of Appeals in the Sampson case, at page 
181, said: 

“We think in view of the fact that the two Acts 
treat of the same subject matter, namely, the lia¬ 
bility of common carriers, the former relating to 
common carriers of every description and the latter 
to common carriers by railroad, that the later Act 
was designed at least to provide an exclusive remedy 
against common carriers of the latter class. This 
view is confirmed by the provision of the last sec¬ 
tion of the Act of 1908, that it should not affect 
any proceeding or right of action under the earlier 
Act. If Congress had intended that the Act of 
1906 as to common carriers by railroad was to be 
continued in force that saving provision would have 
been unnecessary, and in addition, it is hardly to be 
supposed that it intended that the two acts pro- 
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viding for relief in the same class of cases, o(ie allow¬ 
ing the defense of assumption of risk and the other 
not, should concurrently be in force and efiject." 

The decision in the Sampson case , and the 1908 Act 
must have been overlooked by the Court and counsel in 
deciding the Taylor case , since the decision in the Taylor 
case apparently recognized that it was controlled by the 
Act of 1906. i 

5. The decision in the Taxlor case, as we understand 
it, in so far as applicable here, turned on the construc¬ 
tion of the 1906 Federal Employers' Liability Abt. The 
Court held that under the 1906 Act the employer and 
the employee must each be engaged in acts of transpor¬ 
tation out of which the injury arose in order to entitle 
the plaintiff to recover for the negligence of a| fellow 
servant by which he was injured. That decision wiis based 
on the language of the 1906 Act, the words considered as 

controlling being as follows: ! 

i 

“Every common carrier engaged in trade ^>r com¬ 
merce in the District of Columbia etc. * * j* shall 
be liable to any of its employees etc." 

The majority of the Court thought that in operating 
an elevator in its office building disconnected from the 
operation of railroads that the defendant was ijiot en¬ 
gaged in commerce and hence the fellow servant doctrine 
as enforced at common law applied to that ca s^. We 
insist, however, that the 1908 Act and not the 19Q6 Act 
controlls in the instant case. 

The 1908 Act clearly lays down a different rule as to 
the District of Columbia. See 35 Stat. L. 65. Tpe first 
section of this Act is somewhat similar to the 19(D6 Act 
and refers to: 
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“Every common carrier by railroad while engag¬ 
ing in commerce etc.” 


That reference, however, applies only to commerce inter¬ 
state in its nature. When it comes to the question in¬ 
volved in our case, that is, an employee in the District of 
Columbia, the Act says: 

J 

“Everv common carrier by railroad in the terri- 

J J 

tories, the District of Columbia, the Panama Canal 
Zone, or other possessions of the United States, shall 
be liable in damages to any person suffering injury 
while he is employed by such carrier in any of said 
jurisdictions where the injury arises out of the neg¬ 
ligence of the employer or any of its agents or 
servants. 

The portion of this Act referring to the District of 
Columbia is Section 2, and it makes no reference whatso¬ 
ever either to the carrier or employee as being engaged 
in commerce at the time of the injury. The employer 
must be a common carrier by railroad in the District of 
Columbia and the employee must have suffered injury 
while in the employ of such carrier in the jurisdiction, 
and through the negligence of the carrier or some of its 
officers or agents. It may be that the 1908 Act was 
overlooked by counsel and the Court in considering the 
Taylor case because the 1908 Act is not contained in the 
District Code of 1924 or the 1929 edition. It thus seems 
clear to us that in order to entitle an employee to re¬ 
cover of a common carrier by railroad when employed 
in the District of Columbia it was not necessary under 
the 1908 Act that either should at the time be engaged 
in some act of transportation out of which the injury 
arose. 
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CONCLUSION. 

By reason of the above errors, it is respectfully sub¬ 
mitted that the judgment appealed from should be re¬ 
versed. 

Julius C. Martin, 

Claude A. Thompson, 
Attorneys for Appellant. 

Washington, D. C., 

August 25, 1933. 
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Statement of the Case. 

The court below sustained the demurrer of thp Washing¬ 
ton Terminal Company (defendant-appellee), t<j) the decla¬ 
ration filed in this case; and the appellant having elected to 
stand upon his demurrer, the court entered judgment 
against him. Since the ruling of the lower coiirt was on 
demurrer to the declaration, the statement o^* the case 
should be confined to the allegations of appellant ’s declara¬ 
tion, a limitation which is not strictly observed in the state- 
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ment in appellant’s brief. While probably not important, 
it is noted that the allegations of the declaration are not 
correctly repeated in several instances in his brief. We 
find no ground for the statement that appellant was work¬ 
ing “under the direct supervision of one of defendant’s 
foremen,” nor for the statement that the injuries were due 
to “an explosion of ammonia,” the allegation being that 
the injuries were from ammonia under heavy compression 
in a pump. Furthermore, while it has been adjudged by 
this court that the defendant is a common carrier in the 
District of Columbia, it has been held, and its charter so 
indicates, that it is not engaged in foreign commerce, or in 
any commerce outside of the District of Columbia, and can 
only be said to be engaged in interstate commerce, when 
and only so long as it is handling, as agent, one of the trains 
of a tenant railroad company which is engaged in inter¬ 
state commerce, when and after it is brought upon the 
terminal property within the District of Columbia by said 
tenant company. 

ARGUMENT. 

Formerly the right of an employee of a common carrier 
by railroad in the District of Columbia to recover damages 
for injuries suffered in his employment was exclusively 
funder the Employers’ Liability Acts, but the Employers’ 
Liability Acts haye now been superseded and modified by 
the District of Columbia Workmen’s Compensation Act, 
except that certain specified classes of employees are ex¬ 
cluded from the application of the Workmen’s Compensa¬ 
tion by express provisions of that Act. The appellant 
(plaintiff), however, is not within any of these excepted 
classes, and therefore his claim is under Workmen’s Com¬ 
pensation Act. 

The appellee, Washington Terminal Company is a com¬ 
mon carrier bv railroad. McNamara v. Wash. Term. Co., 

• 7 
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37 App. D. C. 384; Sampson v. Wash. Term. Co., 53 App. 
D. C., 179. 

The Employers’ Liability Act of April 22, 1908, 35 Stats. 
65, declared the liability of a common carrier tyy railroad in 
the District of Columbia, to any person suffering injury 
while employed by such carrier in the District jof Columbia; 
and the liability so declared by this statute was paramount, 
comprehensive and exclusive. Winfield v. N. Y. Co., 244 
U. S. at p. 151; Tonsellito v. N. Y. Co., 244 U. S. at page 362. 

That is, after the enactment of this statute, I no employee 
of a common carrier by railroad in the District of Columbia 
had any right of action for damages for injuries against his 
employer, either under the common law, or linger any stat¬ 
ute other than the said Employers’ Liability} Act, under 
which lay his sole right of action. The coverage of the Em¬ 
ployers’ Liability Act, as stated in Section 2 of that Act, 
was limited to persons suffering injury while Employed by 
a common carrier by railroad in the District of Columbia; 
and a liability for damages was imposed on such carriers 
in respect of injuries resulting from negligence of the 

i 

carrier, its officers, agents or employees. 

i 

But on July 1, 1928, there became effective in the District 
of Columbia, the District of Columbia Workmen’s Compen¬ 
sation Act, 45 Stats. 600, making applicable to the District 
the Federal Longshoremen’s Act, 44 Stats. 1424, with cer¬ 
tain exceptions. And but for these exceptions^ which will 
later be stated, the coverage of the D. C. Compensation Act 
was universal and exclusive. The Compensation Act made 
effective in the District, Sections 4 (a) and 5 of the Long¬ 
shoreman’s Act, in part as follows: 

i 

“Sec. 4. (a) Every employer shall be liable for and 
shall secure the payment to his employees of the com¬ 
pensation payable under sections 7, 8 and 9 * * 
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4 4 Sec. 5. The liability of an employer prescribed in 
section 4 shall be exclusive and in place of all other 
liability of such employer to the employee, his legal 
representative, husband or wife, parents, etc.” 

And the Compensation Act in making the Longshore¬ 
men’s Act applicable to the District, declared that the 
term— 44 Employer” therein, should— 44 mean every person 
carrying on any employment in the District of Columbia, 
and the term ‘employee’ shall be held to mean every em¬ 
ployee of any such person.” That 44 person” shall mean 
individuals, partnerships, corporations or associations. 

The Employers’ Liability Act covered every person em¬ 
ployed by a common carrier by railroad in the District; 
the Workmen’s Compensation Act covered every person 
employed by every employer in the District (with the ex¬ 
ceptions to be later considered). The basic, underlying- 
principle of the Employers’ Liability Act was liability for 
negligence of the carrier, its officers, agents or employees, 
Wash. Sou. Co. i v. Smith, 45 D. C. App. at page 200; 
Delaware Co. v. Koske, 279 U. S. at pages 10-11; dies. & 
Ohio Co. v. Stapleton, 279 U. S. at page 589. The principle 
of the Workmen’s Compensation Act is liability for com¬ 
pensation irrespective of fault (negligence). The Compen¬ 
sation Act in covering the entire field of employment of 
workmen in the District, necessarilv covered as well the 
field of the Employers’ Liability Act. The subject matter 
of the two acts is in part the same; the Compensation Act 
is subsequent in time of enactment; the two acts are in¬ 
consistent in basic, underlying principle; and to the extent 
of any inconsistency between them, the later of the two 
acts, the Compensation Act repeals by implication the 
earlier act, the Employers’ Liability Act. 

To the universal application of the Longshoremen’s Act 
to the relation of employer and employee in the District of 
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Columbia, the only exceptions stated in the Compensation 
Act are in section two of that Act. And of these excep¬ 
tions, the only one which under the allegations of the decla¬ 
ration in this case might by any possibility apply to the 
appellee is the following: 

“Sec. 2. This Act shall not apply in respect of the 
injury or death of * * * (2) an employee of a 

common carrier by railroad when engaged in inter¬ 
state or foreign commerce or commerce solely within 
the District of Columbia.’’ 

The appellant, a machinist’s helper, occupied in remov¬ 
ing the cylinder head of an ammonia pump in a power house, 
was not engaged in interstate or foreign commerce, or com¬ 
merce within the District of Columbia. Nor could it be 
said or claimed, under the authorities, that at the time of 
appellant's injury the appellee was engaged! in or was 
using the instrumentality which caused the injury in “in¬ 
terstate or foreign commerce or commerce soleljy 7 within the 
District of Columbia.” The declaration allege^ that plain¬ 
tiff, a machinist’s helper, was injured while repairing an 
ammonia pump in an ice plant maintained by th]e defendant 
in which there were several of said pumps; “that one of the 
said pumps became out of repair and it became necessary, as 
plaintiff was informed by his superior, that p^irt or parts 
of said pump should be removed on account ^>f their de¬ 
fective condition and other parts substituted therefor; that 
said ammonia pump, as the plaintiff is now advised and 
believes , had not been m operation for ten days or two 
weeks, but ivas standing idle in the said ice plant of the 
defendant Hence the Court had no jurisdiction of the 
case set up in the declaration under the Employers’ Lia- 
bilitv Act; the declaration failed to state a cause of action 
under said act; and the Court properly sustained the de- 
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murrer to the declaration. Buren v. Southern Pacific Co., 
50 Fed. (2nd) 407, and authorities hereinafter referred to. 

The appellant is not within the exception in section two 
of the Compensation Act, and his rights, if any, in respect 
of his injuries alleged to have been suffered on June 15, 
1932, fall under the general provisions of the District of 
Columbia Workmen’s Compensation Act. 

The exception in section two of the Compensation Act, 
making that law inapplicable to employees of common car¬ 
riers by railroad when engaged in interstate or foreign 
commerce or commerce solely within the District, since in 
terms obviously intended to preserve and continue the ex¬ 
isting status of employees engaged in interstate commerce 
under the Employers’ Liability Act, should be construed in 
accordance with the decisions governing that legislation. 
While in this exception, language is used which is more 
comprehensive and broad than may be considered to have 
been necessary, the section was plainly written with a view 
of preserving the coverage of the Employers’ Liability 
Act, and of excluding employees coming under that Act 
from the operation of the Compensation Act. Hence in 
considering what is engagement in interstate commerce, the 
applicable decisions are those under the Employers’ Lia¬ 
bility Act. And under that Act, the condition of engage¬ 
ment in interstate commerce is not met unless both the Em¬ 
ployer and the Employee in the very thing being done, at 
the very time of the injury, were carrying on interstate 
commerce. In Delaware Co., v. Yurkonis, 238 U. S. at page 
445, the court said: 

“The injury happening when plaintiff was prepar¬ 
ing to mine coal, was not an injury happening in inter¬ 
state commerce, and the defendant was not then carry¬ 
ing on interstate commerce, facts essential to recovery 

under the Employers’ Liability Act.” 
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And to the same effect are Shanks v. Delaware Co., 239 
U. S., at page 557: 

4 'Thus it is essential to a right of recovery under 
the act not only that the carrier be engaged in inter¬ 
state commerce at the time of the injury, but also that 
the person suffering the injury be then employed by 
the carrier in such commerce. ’ ’ 

and Zachary v. North Carolina Company, 232 U. S., at p. 
256: 

“In order to bring the case within the terms of the 
Federal Act, * * * defendant must have: been, at the 
time of the occurrence in question, engaged as a com¬ 
mon carrier in interstate commerce, and plaintiff’s 
intestate must have been employed by sa: d carrier in 
interstate commerce. ’ ’ 

The allegations of the declaration in this case show that 
at the time of appellant’s injury neither the appellant nor 
the appellee was engaged or employed in interstate com¬ 
merce or commerce solely within the District of Columbia. 
The work of removing a cylinder head from an idle am¬ 
monia pump in a power house, which is out of service, is 
not interstate commerce or commerce under any definition 
of said terms, and no more is the maintenance^ of a power 
house containing an ammonia pump drawing ammonia to 
be used in manufacturing ice. 

“The criterion of applicability of the statute is the 
employee’s occupation at the time of his injury in 
interstate commerce or work so closely related thereto 
as to be practically a part of it. New York Company v. 
Bezue, 284 U. S., 415.” 

i 

In Chicago and Northwestern Co., v. Bolle, 284 U. S., 
74, the plaintiff was employed to fire a stationary engine to 
generate steam to heat a station, baggage roofn and pas¬ 
senger coaches, same used in interstate commerce. The 
court said in part: 
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41 Plainly, the respondent in the present case does not 
bring himself within the rule. At the time of receiv¬ 
ing his injury he was engaged in w’ork not incidental 
to transportation in interstate commerce, but purely 
incidental to the furnishing of means of heating the 
station and other structures of the company. His duty 
ended when he had produced a supply of steam for that 
purpose. He had nothing to do with its distribution or 
specific use. Indeed what he produced was not used or 
intended to be used, directlv or indirectly, in the trails- 
portation of anything. It is plain that his work was 
not in interstate transportation and was not so closely 
related to transportation as to cause it to be practically 
a part of it.” 

The exception is clause (2) of Section 2 of the Compen¬ 
sation Act (which excludes certain workmen from the Com¬ 
pensation Act and has the effect of placing them under the 
Employers’ Liability Act in a modified form) is based on 
engagement in interstate or foreign commerce or com¬ 
merce solelv within the District of Columbia. 

The cases cited above in fact sufficiently dispose of any 
claim by appellant of engagement in any type of commerce 
mentioned in the exception; but to put the matter beyond 
question, further consideration will be given to it. “Com¬ 
merce covers the whole field of which transportation is only 
a part; * * * The business of a railroad is not to carry 
on commerce generally. It is engaged in the transporta¬ 
tion of persons and things in commerce.” C. &. N. W. Co. v. 
Bolle, 284 U. S., at page 78. The “commerce” which is the 
subject of legislation affecting common carriers by railroad 
is “transportation”. “Commerce is movement * * *.” 

Industrial Com. v. Davis, 259 U. S., at page 187. And (1) 
interstate commerce. (2) foreign commerce and (3) com¬ 
merce solely within the District of Columbia, as used in 
such legislation, are entirely the same, with the single ex¬ 
ception of relation to geographic boundaries. There are 
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few decisions as to what constitutes railroad commerce 
(transportation) solely within the District cjf Columbia. 
One such is the decision of Mr. Chief Justice Wheat, of the 
Supreme Court of the District of Columbia, in Washington 
Terminal Company v. Hoage and Payne, Equity No. 52,265. 
In that case, the plaintiff was a stationary engineer in a 
plant for generating steam used to propel round house ma¬ 
chinery for repair of rolling stock, to dry sand to be de¬ 
livered to interstate engines, and to pre-heat loaches run¬ 
ning in interstate commerce. The plaintiff, Payne, was 
thus much nearer to commerce or transportation employ¬ 
ment than the appellant in the present case, but the court 
held that Payne’s right was under the Workmen's Compen¬ 
sation Act and not under the Employers’ Liability Act, and 
affirmed the ruling of the Compensation Commissioner to 
that effect. 

The appellant here was working in a power house, en¬ 
gaged in dismantling an idle ammonia pum$, sometime 
used in the manufacture of ice. No steam railroad was 
ever run by ice nor is ice made through the expansion of 
ammonia, necessary to steam railroad transportation. 

I 

Commerce, then, in the sense of transportation by steam 
railroads is essentially the same, whether interstate, or 
foreign or within the District of Columbia. We know of 
no decision on the exact question of whether the repair of 
an ammonia pump in a power house is commerce within the 
Employers’ Liability Act; but there are authoritative de¬ 
cisions determining acts not to be interstate commerce in 

which the work done was very much more closelv related 

* * 

to transportation than appellant’s work in dismantling an 
ammonia pump. In addition to the cases cited, reference to 
one case would seem to be sufficient. In C. & E.I Co. v. In¬ 
dustrial Commission, 284 U. S. 296 (sometimes called the 
“Thomas” case), the employee’s injury came through his 
hand being caught in the gears of a motor used toj hoist coal 
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to a chute from which it was taken by interstate engines. 
In holding this not to be interstate commerce, the court 
overruled the two cases which might have been used in sup¬ 
port of appellant’s position here. These were the Collins 
case, 253 U. S. 77, and the Szary case, 253 U. S. 586. In the 
Collins case, the employee operated a gasolene pump which 
forced water into a tank for engines engaged in intra and 
interstate commerce. And in the Szarv case, the dutv of 
the employee was to dry sand by the application of heat 
for use of engines operating in both intra and interstate 
commerce. The court said: “Both cases are out of har¬ 
mony with general current of the decisions of this court 
since the Shanks case, Chicago & North western r. Bolle, 284 
U. S. 574, and thev are now definitely overruled.” 

Under the rule in the Bolle case, the appellant was not 
engaged in commerce of any type, and he is therefore not 
within the exception in clause (2) of section 2 of the Com¬ 
pensation Act, and he comes directly under the I). C. Work¬ 
men’s Compensation Act, and not under the Employers’ 

Liabilitv Act. 

%■ 

The effect upon the Employers’ Liability Act of the 
enactment of the Workmen’s Compensation Act has been 
to change the test of coverage of the Liability Act as stated 
in Section 2 of the 1008 Act —employment by a common 
carrier by railroad in the District of Columbia -—and to set 
up in place thereof, as the test of coverage of the Liability 
Act, the provisions of the Compensation Act, appearing as 
clause (2) of Section two—“This Act shall not apply in 
respect of the injury or death of * * * (2) an em¬ 

ployee of a common carrier by railroad when engaged in 
interstate or foreign commerce, or commerce solely within 
the District of Columbia.” 

The Employers’ Liability Act remains in effect in the 
District, but since the enactment of the Compensation Act, 
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the only employees of a common carrier by! railroad to 
whom are applicable the provisions of the Liability Act, are 
those employees within the terms of clause (2) of Section 
2 of the Compensation Act. 

The reason and purpose of the change thus made would 
seem to be in aid of uniformity. Uniformity of operation 
throughout the United States has been the objective of all 
interstate commerce legislation. In practically all of the 
State Workmen’s Compensation Acts provision had been 
made for the exclusion therefrom of employees of common 
carriers by railroad in interstate commerce, foj* the reason 
that interstate commerce is the subject of Federal legisla¬ 
tion. And, apparently, with the object of having the situ¬ 
ation in the District of Columbia respecting recovery for 
injuries by employees of interstate railroads jeonform to 
the rule prevailing elsewhere throughout the United States, 
Congress, instead of effecting this conformity by express 
amendment of the Employers’ Liability Act, accomplished 
the same purpose by the exception provision in the Act 
under which most railroad employee cases would fall, 
namely, the Workmen’s Compensation Act. (Thus Con¬ 
gress included within the coverage of the Compensation 
Act every employer in every employment, and then made 
special exception in the Compensation Act of those rail¬ 
road employees who are also excepted from State Compen¬ 
sation Acts, and the rights of these employees, in respect 
of injuries in their employment, are remitted to the Em¬ 
ployers’ Liability Act. 

Consequently, the appellant has no right of adtion under 
the Employers’ Liability Act, as such, because that Act 
has been modified by the 1). C. Workmen’s Compensation 
Act; and appellant can have no right under the Employers’ 
Liability Act as modified by the Compensation Act, because 
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he is not within the class of employees for whose benefit 
rights under the Liability Act were preserved by the Com¬ 
pensation Act. 

But this is far from a statement that the appellant is 
remediless, for apparently he has a claim for compensation 
under the D. C. Workmen’s Compensation Act. 

II. 

The appellant, when injured, was engaged in a non¬ 
transportation activity, and, under the decision of this 
Court in Taylor v. Southern Railway Company, 57 App. 
D. C. 21, has no cause of action under the Employers’ Lia¬ 
bility Acts. 

The decision of this Court in Tavlor v. Southern Railway 

% • 

Company, 57 App. D. C. 21, stands squarely in the way of 
recovery by the appellant under either the Employers’ 
Liability Act of June 11, 1906, or the Act of April 22, 1908. 
In the brief of appellant, in commenting on the Taylor case, 
there is the statement on page 8, that—‘‘No reference was 
made either in the briefs of counsel, which we have ex¬ 
amined, nor in the opinion of the Court, or the dissenting 
opinion, to the 1908 Act, applicable to the District of Colum¬ 
bia”. Counsel has overlooked the reference by the Court in 
the opinion, to the 1908 Act, appearing at the bottom of the 
first column on page 26 of 57 Appeal Cases D. C. This 

Court undoubtedly considered both the 1906 and the 1908 

* 

Acts, and decided that an employee engaged in a nontrans¬ 
portation activity had no right of action under the Em¬ 
ployers’ Liability Acts, and this was precisely the situation 
of the appellant in this case when he was injured. 
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III. I 

The appellant asserts rights under an exception to the 
Compensation Act, and he must establish clearly and un- 
mistakably that his claim is within the exception. 

I 

There is a familiar principle applicable in this case to the 
effect that an exception in a statute must be strictly con¬ 
strued, and the burden of proof is upon one claiming the 
benefit of the exception. Thomas F. Basham Company v. 
Lucas, 21 Fed. 2d, 550. j 

The appellant apparently claims the benefit pf two excep¬ 
tions in favor of his case; the first, that the Employers’ 
Liability Act still applies to his claim, despite the modifica¬ 
tion of the Liability Act by the D. C. Compensation Act; 
and second, that he is within the exception in clause (2) of 
Section 2 of the Compensation Act, in that the stated “en¬ 
gagement in” commerce is referable to the employing car¬ 
rier and not to the employee, that so long as the employing 
carrier was engaged in interstate commerce (Although the 
particular activity of the carrier to which it lijid assigned 
the employee at the time of his injury was no]t interstate 
commerce) the fact of the carrier’s interstate business 
would be sufficient to bring the employee und^r the Em¬ 
ployers’ Liability Act. 

The first position has been treated in the opening division 
of the argument in this brief. 

As to the second question, whether the phrajse —“when 
engaged in” commerce modifies the word— “employee” or 
the words —“common carrier by railroad”, we ijhink it be¬ 
yond question that the phrase —“when engaged\in” modi¬ 
fies the word “employee,” and that the employee must 
have been engaged in commerce at the time of his injury to 
come within the Employers’ Liability Act and to be ex¬ 
cluded from the Compensation Act. We think that the 
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natural construction of the sentence is to attribute the ad¬ 
verbial phrase —'“when engaged in ”—to the subject of 
the sentence— “employee”, that if the phrase were intended 
to modify the phrase —“common carrier by railroad”, the 
modifying phrase would have been written in some such 
manner as—“common carrier by railroad when such car¬ 
rier is engaged in” commerce. But the question is not one 
of importance. The meaning of the exception is not left 
to uncertain construction of the words used, because there 
is authority which determines the meaning. The effect of 
the enactment of the exception in clause (2) of Section 2 
of the Compensation Act is to amend and modify the Em¬ 
ployers’ Liability Act, and hence the exception is governed 

bv the decisions on the Liabilitv Act. Some of these de- 
• *> 

cisions have been cited under the opening division of this 
'brief, and they Bold definitely that both the employer and 
the employee must have been carrying on interstate com¬ 
merce at the time of the injury, in order to make appli¬ 
cable the Employers’ Liability Act. These decisions (and 
others which are available) lay down the fundamental re¬ 
quirement for application of the Employers’ Liability Act, 
that both carrier and employee must have been engaged in 
interstate commerce; the exception in clause (2) Section 2 
of the Compensation Act simply repeats the requirement 
in so far as the employee is concerned. The necessity that 
the particular, specific activity in which the carrier is em¬ 
ploying its employee at the time of injury shall be inter¬ 
state commerce is recognized bv this Court in the Tavlor 
case, cited above. The Court there said at p. 28: 

“The conclusion is irresistible that defendant, in the 
operation of its elevator in its office building, is not 
affected bv the statute abolishing the fellow servant 
doctrine, as applied to common carriers engaged in 
commerce oir trade in the District of Columbia. In 
reaching our decision, it is not a relevant matter of 
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concern that the general business of tl|e defendant 
company is that of a common carrier, and ^hat its office 
building is used as the center from which t|he operation 
of its extensive system of railroads is directed a nd 
controlled.’ ’ I 

i 

. 

Further (if the matter be of any importance in the case), 
this Court knows that the administration of the District of 
Columbia Workmen’s Compensation Act is! under the 
United States Employees’ Compensation (bommission. 
Although not in the record in this case, since the Court takes 
notice of regulations and decisions of executive divisions of 
the Government, we add a pertinent extract fr'pm Bulletin 
No. 1, of the United States Employees’ Compensation Com¬ 
mission, relating to the interpretation of the D. iC. Act. 

“Common Carriers .—The only employees of a com¬ 
mon carrier by railroad who are exempted) under sec¬ 
tion 2 of the District of Columbia Workmen’s Compen¬ 
sation Act are those employees engaged in interstate 
or foreign commerce, or commerce solelv within the 
District of Columbia and while so engaged. The 
exemption refers to the ‘employee’ being ?jo engaged, 
and not to the railroad. The purpose is to exempt 
from the meaning of the term ‘employee’ those persons 
who are entitled to the benefits of certain Federal and 
District Liability laws relating to common carriers by 
railroad.” | 

I 

The appellant has no cause of action under the Em¬ 
ployers’ Liability Act on the ground of employment by a 
common carrier bv railroad in the District of Columbia for 
the reason that the Employers’ Liability Act j has been 
modified by the D. C. Workmen’s Compensation 4ct so that 
mere employment by a carrier is no longer a ground of 
recovery. And under the Employers’ Liability Act, as 
modified by the Compensation Act, the appellant has no 
cause of action, for the reason that he is not witljin any of 
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the classes of employees, excluded from the Compensation 
Act. So the appellant’s remedy is solely under the Com¬ 
pensation Act, which is administered by the United States 
Employees’ Compensation Commission. This remedy is not 
available in the Supreme Court of the District of Columbia, 
and the demurrer to appellant’s declaration was properly 
sustained, and the judgment should be affirmed. 

While the appellee would prefer to deal with all of its 
employees altogether under one Act or the other, yet as the 
legislation now stands, there are many employees who by 
reason of their occupation at the time of their injury come 
under one of the Acts and not under the other. In case of 
injury therefore we are compelled to determine under 
which law the case falls. If under the Compensation Law, 
we have to report the injury to the Compensation Commis¬ 
sion within 10 days and file various reports from time to 
time and make the weekly payments required by order of 
the Commissioner. Sometimes it is verv difficult to deter- 
mine which Act applies. This often creates a dispute with 
the Compensation Commissioner who takes the position in 
construing the exception in the Compensation Act that the 
Act applies to every employee of appellee who may be in¬ 
jured while not employed at the time of injury in any 
occupation connected with transportation or in an occupa¬ 
tion so closely connected with transportation as to form a 
part thereof. 

Respectfully submitted, 

George E. Hamilton, 

John J. Hamilton, 

George E. Hamilton, Jr., 

Henry R. Gower, 

Attorneys for Appellee. 
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